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IN THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF WEST VIRGINIA 

 
CHARLESTON DIVISION 

 
IN RE: BOSTON SCIENTIFIC CORP., 
PELVIC REPAIR SYSTEMS 
PRODUCTS LIABILITY LITIGATION

MDL No. 2326 
 
THIS DOCUMENT RELATES TO ALL CASES

 
 

PRETRIAL ORDER # 182 
(Docket Control Order – New Active Docket Cases) 

 
This order shall apply to all cases alleging claim(s) against Boston Scientific Corp. 

(hereinafter, “BSC”), or any of its successors or parent or affiliated companies, that are newly filed 

on the active docket in MDL No. 2326 after the date of this Order, including direct filed cases and 

cases transferred by the MDL Panel to MDL 2326.  This order does not apply to cases directly  

filed or transferred by the MDL Panel before the entry of this order or cases subject to a written 

Settlement Agreement executed prior to April 30, 2018.  However, cases subject to a written 

Settlement Agreement executed prior to April 30, 2018 that reject settlement under that Agreement 

shall be subject to all other applicable pretrial orders of the Court. 

A. Status of Proceedings.  As a result of recent settlement developments, the Court finds 

as follows: 

1. This matter is one of seven MDLs assigned to this Court by the Judicial Panel on 

Multidistrict Litigation concerning the use of transvaginal surgical mesh to treat pelvic organ 

prolapse and stress urinary incontinence.  More than 100,000 cases have been filed in the seven 

MDLs and, although tens of thousands of cases have been resolved, there remain approximately 

19,000 currently pending cases. 
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2. In handling seven MDLs encompassing tens of thousands of individual cases, case 

management is of the utmost importance and the Court is vested with substantial discretion to 

manage discovery and set deadlines that will help secure “the just, speedy, and inexpensive 

determination of every action and proceeding.” Fed. R. Civ. P. 1; see also Freeman v. Wyeth, 764 

F.3d 806, 810 (8th Cir. 2014) (“The MDL judge must be given ‘greater discretion’ to create and 

enforce deadlines in order to administrate the litigation effectively.”); In re Phenylpropanolamine 

Prods. Liab. Litig., 460 F.3d 1217, 1232 (9th Cir. 2006) (“[T]he district judge must establish 

schedules with firm cutoff dates if the coordinated cases are to move in a diligent fashion toward 

resolution by motion, settlement or trial.”). 

3. The Court is aware that, without admission of fault or liability, BSC has been 

endeavoring for more than three years to resolve tens of thousands of claims asserted against it.  As 

a result of BSC’s efforts and those of multiple counsel for plaintiffs, the number of cases on the 

active docket of MDL No. 2326 has declined dramatically, to a low percentage of the more than 

24,000 matters that have appeared to date on the active docket in MDL No. 2326. 

4. Because MDL No. 2326 has progressed to the point that only a relatively small 

number of filed cases remain, the Court finds it appropriate at this time to establish requirements 

for any new cases that may hereafter be direct filed in or transferred to this MDL (collectively, the 

“Subject Cases”). 

For the foregoing reasons, and other good cause appearing therefor, it is ORDERED as 

follows: 

B. Plaintiff Fact Sheets in Subject Cases.  Each plaintiff in every Subject Case shall serve 

on defendants a full and complete Plaintiff Fact Sheet (“PFS”), including all verifications and 

authorizations, in the form attached hereto as Exhibit A, within twenty (20) days of the 
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Commencement Date, as defined below.1 

1. Commencement Date. For any case that is direct filed against BSC in MDL No. 

2326 after the date of this Order, then (regardless of whether another defendant is also named) the 

Commencement Date shall be the 20th day after the case was direct filed against BSC in MDL No. 

2326; for any case that is transferred to MDL No. 2326 after the date of this Order by the Judicial 

Panel on Multidistrict Litigation, then (regardless of whether another defendant is also named) the 

Commencement Date shall be the 20th   day after the entry of the case on the MDL No. 2326 active 

docket. 

2. Each plaintiff in a Subject Case shall provide the BSC defendants with a PFS that 

is substantially complete in all respects.  Each plaintiff shall answer every question in the PFS, even 

if the plaintiff can answer the question in good faith only by indicating “not applicable.” The PFS 

shall be signed by plaintiff under penalty of perjury. If a plaintiff is suing in a representative or 

derivative capacity, the PFS shall be completed by the person with the legal authority to represent 

the estate or person under legal disability. Any plaintiff spouses filing a claim for loss of consortium 

shall also sign the PFS, attesting that the responses made to the loss of consortium claim questions 

in the PFS are true and correct to the best of his or her knowledge, information and belief, formed 

after due diligence and reasonable inquiry. If no claim for loss of consortium is included in the 

complaint, the related PFS questions do not need to be answered. 

3. A completed PFS shall be considered interrogatory answers under Fed. R. Civ. P. 

33 and responses to requests for production under Fed. R. Civ. P. 34, and will be governed by the 

standards applicable to written discovery under Federal Rules 26 through 37.  Each question in the 

PFS shall be answered without objection, and all requested documents shall be produced if 

                                                      
1 The Plaintiff Fact Sheet, verifications and authorizations are also located on the BSC MDL 2326 section of the 
Court’s website, www.wvsd.uscourts.gov. 
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possessed or in the custody of the plaintiff or her counsel; if requested documents are not possessed 

or in the custody of the plaintiff or her counsel, the PFS shall identify such documents and provide 

written authorization for BSC to acquire such documents using the authorization forms located on 

the BSC MDL 2326 section of the Court’s website, www.wvsd.uscourts.gov. If and to the extent 

BSC acquires such documents, it shall make them available to the plaintiff or her counsel for 

inspection and copying. This section does not prohibit a plaintiff from withholding or redacting 

information from medical or other records provided with the PFS based upon a recognized 

privilege.  If information is withheld or redacted on the basis of privilege, plaintiff shall provide 

defendants with a privilege log that complies with Rule 26(b)(5) simultaneously with the 

submission of the full and complete PFS. Each plaintiff also shall provide all documents and 

authorizations required by the PFS to the defendants simultaneously with the submission of the 

full and complete PFS. 

4. The PFS, including all required verifications, documents, and privilege logs, shall 

be emailed to BSC’s counsel at bscmeshmdl@shb.com by the deadline specified above. 

5. As provided in paragraph E below, a failure to provide a PFS in full compliance 

with all requirements of this order may result in appropriate sanctions, including dismissal of the 

case in its entirety. This PTO does not in any way relieve plaintiffs from their obligation to 

complete, serve, and file timely a Plaintiff Profile Form as outlined in PTO # 16 and PTO # 164 

provided that no duplicate filing of such documents is required. 

C. Defendant Fact Sheet in Subject Cases.  BSC must submit a completed Defendant Fact 

Sheet (“DFS”) in the form attached to PTO # 40 for each Subject Case within sixty (60) days from 

the date the PFS is served.  The DFS is to be served to the plaintiffs electronically by sending it to 

counsel of record in the individual case and MDL 2326 Co-Lead Counsel Aimee Wagstaff  
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(aimee.wagstaff@andruswagstaff.com) and Clayton Clark (cclark@triallawfirm.com). 

D. Expert Disclosures Regarding Causation.  Within one hundred (100) days of the 

Commencement Date, each plaintiff in a Subject Case shall serve on BSC expert disclosure(s) on 

specific causation that fully comply with Federal Rule of Civil Procedure 26(a)(2).  The disclosures 

shall be emailed to BSC’s counsel at bscmeshmdl@shb.com.  Disclosures are required for all 

known expert witnesses who will be providing such testimony.  Failure to provide adequate expert 

report(s) supporting specific causation by the foregoing deadline may be grounds for appropriate 

action by the Court upon motion, which could include a motion for summary judgment. No 

reference to the specific causation expert reports required by this paragraph D shall be made at 

trial unless said expert(s) have had an opportunity to supplement such report(s) based on the 

subsequently developed record of the case.  At trial, Plaintiff may present additional evidence on 

specific causation including expert testimony not part of this disclosure provided the specific case 

management order was complied with.  If a plaintiff provides Rule 26 expert reports as 

contemplated by this paragraph, the Court expects to set further deadlines for management of the 

case. 

E. Failure to Comply.  The Court has established the foregoing deadlines for the purpose 

of ensuring that pretrial litigation for any new cases on the active docket of MDL No. 2326 will 

flow as smoothly and efficiently as possible. Accordingly, the Court expects strict adherence to 

them in all Subject Cases.  Any failure to comply with any aspect of this order may result in 

substantial sanctions, including dismissal with prejudice. See Freeman, 764 F.3d at 810; 

Phenylpropanolamine, 460 F.3d at 1232. 
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The court DIRECTS the Clerk to file a copy of this order in 2:12-md-2326 and it shall 

apply to all Subject Cases as defined herein. The order may be accessed through the CM/ECF 

system or the court’s website at www.wvsd.uscourts.gov. 

ENTER: May 2, 2018 

 


































































































